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IN THE H GH COURT OF JuDi CAFE 2T BRMEAY-Pombayhighcourt.nic.in

C VIL APPELLATE JURI SDI CTI ON

FI RST APPEAL NO 2727 OF 2007.
Rex Bakery ... Appel | ant <{§§>

Ver sus

The Enpl oyees State | nsurance b
Cor por ati on ...RespggiiEz
Shri S.C.Naidu i/by Ms C R Naidu & Co for e Ap nt.

Shri P.M Pal shi kar for the Respondent.

CORAM ABHAY S. CKA, J. C
DATE : t nuary, 2008.
ORAL JUDGMVENT:
&
1. Heard advocate §Q8§> for the parties. q
Appeal is admtted t OW ng substantial question
of | aw
he respondent-corporation was under an e
to give an opportunity of being heard
appel | ant before determ ning the anount
yable by the appellant in accordance wth
section 45-A of the Enployees’ State |nsurance f
<:::i> Act, 1948?"
Considering the controversy involved, the appeal is o
taken up for hearing.
h
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2.

application nmade by the appellant under section 75 of

t he
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By the inpugned judgnent and order, an
a

02nd March, 1989 by the respondent under section 45-A

t he

said Act of 1948 for chall enging an order passed on gfiszy

said Act of 1948 has been rejected by the | ne

Judge of the ESI Court.

3.

trial

One of the subm ssions made befo | ear ned

Judge was that the appellant was not given C

opportunity of being heard befo i ng an order under

section 45-A. Wile dealing
i n paragraph No. 19 of t heVi

trial

e said subm ssion

judgment, the | earned

Judge has observed

"Adm ttedly, the inspection in the instant case

is relati\ng to the period from01l.01.1983 to
The anmendnment is introduced w. e.f
989 only. No doubt, after anmendnent
the said provision it is mandatory to give
easonabl e opportunity of hearing to the f
applicant, but prior to the anmendnment there was
no such provision to give opportunity of being
hear d. So, in view of above referred judgnent
of Hon’ble Madras Hi gh Court with due respect g
in my view case |aw under citation placed by

the |earned counsel for the applicant are not
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applicable to the facts of the present case.
In my view, it was not mandatory to give the

opportunity of being heard to the applicant @

before passing the order under section 45-A of

the Act. Considering all these facts, | find
that the applicant failed to prove th@e ’
order dated 02.03.1989 passed under s n
45-A of the Act is illegal”. ( hasi s
suppl i ed) C
4. My attention has been i to a decision of a
Division Bench of this” the case of B MK
| ndustries Pvt Ltd. %@ es’ State Insurance d
Corporation and oth (1979 Maharashtra Law Journal
Page 202). In view of e said decision, the question
of law which ises in the appeal will is longer res-
i nt egra. be noted here that the Division Bench ’
was d It provisions of the said Act of 1948
prio he amendnent whi ch was brought into force in
t r 1989. The Division Bench held that the f
rinpci pl es of natural justice wll govern t he
@ proceedi ngs under section 45-A of the said Act of 1948.
5. Only on this ground, the inpugned judgnment and g
order wll have to be quashed and set aside. The order
under section 45-A of the said Act of 1948 has been
h
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passed w thout giving an opportunity of being heard to

the appellant and therefore, the said order dated 02nd

March, 1989 which was subject matter of chall enge beforiégii;§i>

the trial Court will have to be quashed and set asi

After hearing the appellant the respondent will ha
b
pass a fresh order under section 45-A of the sa(§§i§>
1948.
6. Hence, | pass the follow ng order: C
(1) The i npugned judgnen order dated 10th
Sept enber, 2007 i‘s quashed. and set asi de.
\V d
(i) The order da 2nd March, 1989 passed by the
respondent under” section 45-A of the Enployees
State I nsurance Corporation Act, 1948 is quashed
e
aZt i de.
(it <:i} will be open to the appellant to file a reply
0 the show cause notice within a period of six f
weeks from today.

::i (1v) After giving an opportunity of being heard, the
concerned authority wll pass an appropriate g
or der as expedi tiously as possi bl e and
preferably within a period of six nonths from

h
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t oday.
a
(v) Al contentions of the parties on nerits are &
kept open.
b
(vi) Appeal is allowed in above ternms with e
as to costs.
JUDGE C
&
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